52.222-44

unit price labor rates shall be modified in
writing. The Contractor shall continue per-
formance pending agreement on or deter-
mination of any such adjustment and its ef-
fective date.

(g) The Contracting Officer or an author-
ized representative shall have access to and
the right to examine any directly pertinent
books, documents, papers and records of the
Contractor until the expiration of 3 years
after final payment under the contract.

(End of clause)

[54 FR 19831, May 8, 1989]

52.222-44 Fair Labor Standards Act
and Service Contract Act—Price
Adjustment.

As prescribed in 22.1006(c)(2), insert
the following clause:

FAIR LABOR STANDARDS ACT AND SERVICE
CONTRACT ACT—PRICE ADJUSTMENT (FEB
2002)

(a) This clause applies to both contracts
subject to area prevailing wage determina-
tions and contracts subject to Contractor
collective bargaining agreements.

(b) The Contractor warrants that the
prices in this contract do not include any al-
lowance for any contingency to cover in-
creased costs for which adjustment is pro-
vided under this clause.

(c) The contract price or contract unit
price labor rates will be adjusted to reflect
increases or decreases by the Contractor in
wages and fringe benefits to the extent that
these increases or decreases are made to
comply with—

(1) An increased or decreased wage deter-
mination applied to this contract by oper-
ation of law; or

(2) An amendment to the Fair Labor
Standards Act of 1938 that is enacted subse-
quent to award of this contract, affects the
minimum wage, and becomes applicable to
this contract under law.

(d) Any such adjustment will be limited to
increases or decreases in wages and fringe
benefits as described in paragraph (c) of this
clause, and to the accompanying increases or
decreases in social security and unemploy-
ment taxes and workers’ compensation in-
surance; it shall not otherwise include any
amount for general and administrative costs,
overhead, or profit.

(e) The Contractor shall notify the Con-
tracting Officer of any increase claimed
under this clause within 30 days after the ef-
fective date of the wage change, unless this
period is extended by the Contracting Officer
in writing. The Contractor shall promptly
notify the Contracting Officer of any de-
crease under this clause, but nothing in the
clause shall preclude the Government from
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asserting a claim within the period per-
mitted by law. The notice shall contain a
statement of the amount claimed and any
relevant supporting data that the Con-
tracting Officer may reasonably require.
Upon agreement of the parties, the contract
price or contract unit price labor rates shall
be modified in writing. The Contractor shall
continue performance pending agreement on
or determination of any such adjustment and
its effective date.

(f) The Contracting Officer or an author-
ized representative shall, until the expira-
tion of 3 years after final payment under the
contract, have access to and the right to ex-
amine any directly pertinent books, docu-
ments, papers, and records of the Contractor.

(End of clause)

[564 FR 19831, May 8, 1989, as amended at 67
FR 6121, Feb. 8, 2002]

52.222-45 [Reserved]

52.222-46 Evaluation of Compensation
for Professional Employees.

As prescribed in 22.1103, insert the
following provision:

EVALUATION OF COMPENSATION FOR
PROFESSIONAL EMPLOYEES (FEB 1993)

(a) Recompetition of service contracts may
in some cases result in lowering the com-
pensation (salaries and fringe benefits) paid
or furnished professional employees. This
lowering can be detrimental in obtaining the
quality of professional services needed for
adequate contract performance. It is there-
fore in the Government’s best interest that
professional employees, as defined in 29 CFR
541, be properly and fairly compensated. As a
part of their proposals, offerors will submit a
total compensation plan setting forth sala-
ries and fringe benefits proposed for the pro-
fessional employees who will work under the
contract. The Government will evaluate the
plan to assure that it reflects a sound man-
agement approach and understanding of the
contract requirements. This evaluation will
include an assessment of the offeror’s ability
to provide uninterrupted high-quality work.
The professional compensation proposed will
be considered in terms of its impact upon re-
cruiting and retention, its realism, and its
consistency with a total plan for compensa-
tion. Supporting information will include
data, such as recognized national and re-
gional compensation surveys and studies of
professional, public and private organiza-
tions, used in establishing the total com-
pensation structure.

(b) The compensation levels proposed
should reflect a clear understanding of work
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to be performed and should indicate the ca-
pability of the proposed compensation struc-
ture to obtain and keep suitably qualified
personnel to meet mission objectives. The
salary rates or ranges must take into ac-
count differences in skills, the complexity of
various disciplines, and professional job dif-
ficulty. Additionally, proposals envisioning
compensation levels lower than those of
predecessor contractors for the same work
will be evaluated on the basis of maintaining
program continuity, uninterrupted high-
quality work, and availability of required
competent professional service employees.
Offerors are cautioned that lowered com-
pensation for essentially the same profes-
sional work may indicate lack of sound man-
agement judgment and lack of understanding
of the requirement.

(c) The Government is concerned with the
quality and stability of the work force to be
employed on this contract. Professional
compensation that is unrealistically low or
not in reasonable relationship to the various
job categories, since it may impair the Con-
tractor’s ability to attract and retain com-
petent professional service employees, may
be viewed as evidence of failure to com-
prehend the complexity of the contract re-
quirements.

(d) Failure to comply with these provisions
may constitute sufficient cause to justify re-
jection of a proposal.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 57
FR 60582, Dec. 21, 1992]

52.222-47 SCA Minimum Wages and
Fringe Benefits Applicable to Suc-
cessor Contract Pursuant to Prede-
cessor Contractor Collective Bar-
gaining Agreements (CBA).

As prescribed in 22.1006(d) and 22.1012—
3(d)(1), insert the following clause:

SERVICE CONTRACT ACT (SCA) MINIMUM
WAGES AND FRINGE BENEFITS (MAY 1989)

An SCA wage determination applicable to
this work has been requested from the U.S.
Department of Labor. If an SCA wage deter-
mination is not incorporated herein, the bid-
ders/offerors shall consider the economic
terms of the collective bargaining agreement
(CBA) between the incumbent Contractor

and the (union). If
the economic terms of the collective bar-
gaining agreement or the collective bar-
gaining agreement itself is not attached to
the solicitation, copies can be obtained from
the Contracting Officer. Pursuant to Depart-
ment of Labor Regulation, 29 CFR 4.1b and
paragraph (g) of the clause at 52.222-41, Serv-
ice Contract Act of 1965, as amended, the
economic terms of that agreement will apply

52.222-48

to the contract resulting from this solicita-
tion, notwithstanding the absence of a wage
determination reflecting such terms, unless
it is determined that the agreement was not
the result of arm’s length negotiations or
that after a hearing pursuant to section 4(c)
of the Act, the economic terms of the agree-
ment are substantially at variance with the
wages prevailing in the area.

(End of clause)

[64 FR 19831, May 8, 1989]

52.222-48 Exemption From Applica-
tion of Service Contract Act Provi-
sions for Contracts for Mainte-
nance, Calibration, and/or Repair of
Certain Information Technology,
Scientific and Medical and/or Office
and Business Equipment—Con-
tractor Certification.

As prescribed in 22.1006(e)(1), insert
the following clause:

EXEMPTION FROM APPLICATION OF SERVICE
CONTRACT ACT PROVISIONS FOR CONTRACTS
FOR MAINTENANCE, CALIBRATION, AND/OR
REPAIR OF CERTAIN INFORMATION TECH-
NOLOGY, SCIENTIFIC AND MEDICAL AND/OR
OFFICE AND BUSINESS EQUIPMENT—CON-
TRACTOR CERTIFICATION (AUG 1996)

(a) The following certification shall be
checked:

CERTIFICATION

The offeror certifies ( )/does not certify
() that:

(1) The items of equipment to be serviced
under this contract are commercial items
which are used regularly for other than
Government purposes, and are sold or traded
by the Contractor in substantial quantities
to the general public in the course of normal
business operations;

(2) The contract services are furnished at
prices which are, or are based on, established
catalog or market prices for the mainte-
nance, calibration, and/or repair of certain
information technology, scientific and med-
ical and/or office and business equipment. An
‘‘established catalog price’” 1is a price
(including discount price) recorded in a cata-
log, price list, schedule, or other verifiable
and established record that is regularly
maintained by the manufacturer or the Con-
tractor and is either published or otherwise
available for inspection by customers. An
‘“‘established market price” is a current
price, established in the course of ordinary
and usual trade between buyers and sellers
free to bargain, which can be substantiated
by data from sources independent of the
manufacturer or Contractor; and
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